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Living Wills in India: An Introduction!

In March 2024, a 52-year-old man suddenly fell critically ill. What began as severe
headaches on 10 March escalated quickly, by 15 March, he collapsed while returning
from a work trip and was rushed to hospital. Doctors found paralysis on one side of his
body, and scans revealed a major stroke in the left cerebellum. He underwent emergency
brain surgery on 16 March and was kept in the ICU on life support. Though he briefly
stabilized and was moved out of intensive care on 22 March, his condition soon
worsened. By 2 April, he was vomiting blood from severe ulcers, and doctors advised
shifting him to a larger hospital. On 4 April, after three exhausting weeks in the local
facility, he was transferred to a specialized centre 150 km away. There, his organs began
failing rapidly. Despite ventilator support and dialysis, doctors warned recovery was
unlikely. On 11 April 2024, after a 32-day struggle, he passed away. His final weeks
brought not peace but invasive procedures, spiralling expenses, and immense emotional
strain on his family.

This case illustrates the painful dilemma families face in the absence of a Living Will. If
the patient had executed an Advance Medical Directive, his wishes would have been
clear, sparing his wife and children the torment of guessing what he would have wanted.
It could have prevented both needless suffering for him and the crushing financial and
emotional toll on his family. This story opens our three-part series on Living Wills,
charting their concept, global evolution, legal journey in India, and practical
implementation.

Understanding Living Wills

A Living Will, also known as an Advance Medical Directive, is a legal document through
which individuals express their wishes regarding medical treatment in circumstances
where they may no longer be able to communicate their decisions. It represents a crucial
safeguard of individual autonomy and the right to die with dignity, as recognized under
Article 21 of the Constitution of India.

The idea of a Living Will is not about hastening death but about ensuring dignity in
dying. It allows people to refuse invasive or futile medical interventions at the end of life
such as ventilator support, artificial feeding tubes, or prolonged dialysis, when recovery
is no longer possible. It can also outline acceptable treatments, like palliative care or
pain relief, and even include instructions on organ donation.

Judicial Recognition in India
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The journey of Living Wills in India has been driven largely by the judiciary. The question
of whether the right to life under Article 21 included the right to die arose in P. Rathinam
v. Union of India (1994)2, but the idea was rejected in Gian Kaur v. State of Punjab
(1996)3, where the Court held that suicide was not constitutionally protected. However,
the Court acknowledged that withdrawal of life-sustaining treatment in certain cases of
terminal illness could raise different considerations. A watershed moment came with
Aruna Ramchandra Shanbaug v. Union of India (201 1)*, where the Supreme Court, faced
with the plight of a nurse in a persistent vegetative state for decades, recognized the
legality of passive euthanasia under strict safeguards.

The most definitive ruling came in Common Cause (A Regd. Society) vs Union Of India®.
A five-judge Constitution Bench held that the right to die with dignity is a fundamental
right under Article 21. The Court not only legalized passive euthanasia but also laid
down guidelines for executing Living Wills. However, the 2018 guidelines were extremely
cumbersome. They required the Living Will to be attested before a Judicial Magistrate
First Class (“OJMFC”), copies to be preserved by courts, local authorities, and family
members. Before treatment could be withdrawn, two separate medical boards, a primary
and a secondary, had to evaluate the patient’s condition, and finally, the JMFC was
expected to personally visit the patient and countersign the withdrawal decision. While
these steps were designed as safeguards, in practice they made implementation nearly
impossible during real-life medical emergencies.

Acknowledging the impracticality of its earlier framework, the Supreme Court in
January 2023% simplified the process. The new system allowed attestation before a
notary or gazetted officer instead of requiring JMFC oversight, and Living Wills were to
be incorporated into the National Health Record for easy access by hospitals across the
country. The medical board process was also streamlined, with three doctors in the
primary board and three in the secondary, both required to give their decisions within
48 hours. In addition, the consent of the person nominated by the executor was made
necessary. These relaxations marked a turning point, making Living Wills far more
practical, enforceable, and accessible to ordinary citizens.

Why Living Wills Matter

Living Wills are not just legal instruments, they are acts of compassion. For patients,
they ensure that end-of-life care aligns with their values and choices, allowing them to
retain autonomy even when they cannot speak for themselves.

2 1994 SCC (3) 394

31996 SCC (2) 648

42011 (4) SCC 454

52018 (5) sCC 1

6 (Supreme Court Judgment Jan 4, 2023, MA No0.1699/2019 in WP No. 215/2005)

Page 2 of 3

FOUNTAINHEAD LEGAL
C-2106, Oberoi Garden Estate, Chandivali Farm Road, Powai - 400072

T.+91 98338 62234 E. rashmi@fountainheadlegal.com

www.FountainheadlLegal.com



For families, a Living Will prevents emotional and financial exhaustion by removing the
uncertainty that often surrounds critical medical decisions. Loved ones are spared the
burden of guessing what the patient would have wanted in times of crisis.

For doctors, the document provides legal assurance and clarity. It allows them to act
with confidence, knowing that their actions reflect the patient’s documented wishes
rather than risking later disputes or liability.

Ultimately, Living Wills empower individuals to face life’s most difficult moments with
dignity, while shielding their families from unbearable burdens. The growing recognition
of Living Wills in India reflects a broader shift towards respecting patient autonomy and
ensuring dignity at the end of life. Yet, awareness remains low, and many families still
find themselves trapped in agonizing dilemmas like the case narrated earlier.

As more States move to create registries and digital mechanisms for storing and
retrieving Living Wills, this tool will become more accessible to the public. Maharashtra,
for instance, is already developing a web portal for online registration and retrieval of
Living Wills, signaling the way forward.

The case of the 52-year-old man highlights why Living Wills are urgently needed in India.
They bridge the gap between medical possibilities and human dignity, ensuring that
death is not prolonged unnecessarily and that families are not left to carry unbearable
emotional and financial burdens.

This article is the first in our three-part series on Living Wills. In the next article, we will
examine their global evolution, how different countries have shaped the idea of advance
medical directives and what lessons India can draw from their experiences.
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